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FLE: B-193127 DATE: May 31, 1579

MATTER OF: Department of IL.abor - Overtime Compensation
for Travultlme

DIGEST: Dgﬁéﬁment of L?;.Jl;or en’g}%}ﬂoyees who traveled out51de
regular workmg hours to attend training are not .
entltled to overtime compensatlon for their traVel-
time® under 5 U.8,C. § 5542 and Federal Personnel
Manual as the classes were solely for the benefit of.
the employees ard the training was an administratively

. controllable event,
Al

rT%s a‘aﬁ%n con‘%‘:erns the request of Dav1d C, Ze1g1er, Dlrector.
Administratvre Programs, Ocecupational Safety and Health Admin-
istration (OSHA) .Department of Labor, for an advance decision as
to whether! employees who traveled outside regular working hours to
attend i.ralmng courses scheduled on Monday morning may be paid
overt1me compensatlon.
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j'z?f?fer f?gports'% that grlevancées were.‘fﬂed on: behalf of
f1v'eIQSI—lA Empioyees; contendmg that their'tollestive-bargaining
agrmment was v1olated in I'that'the. employeec”should have been =
compensated for travel spent in weekend travel staty. 5 or. that under
the: prov1sm'1=-"of the- agreement, travel’ ‘Should have beén scheduled
durmg nd} 'nal ‘working hours.. IntHis régard, Article 27 of the
agreement required OSHA to schedule and arrange for all official
travel to oc¢cur within each employee's standard workweek and that
travel which results from an event which cannot be scheduled or
controlled adminisiralively is to be considered hours of employment
for pay purposes.

The gr1evances for overtlme comp%%satlon were demed by the
Department of Labor 'on grounds thatfthe tr aining courses, in
question were under OSHA'S admlmstratwn control and should have
been scheduled to allow employee travil di durlnc normal dut¥ hours. "'
The record indicates that the determinalion was made because the
classes were solely for the benefit of 'ederal OSHA employees.

The general rule is that traveltlme outside of regular duty
hours is not considered hours of employment and is not cornpensable
except as provided for by the Congress in 5 U. S, C. § 5542 (1976),
Sce Barth and Levine v. United States, 215 Ct. Cl. (Ct. C1
No. 340-74, de<cided January 23, 1978). The relevant statutory
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exception in 5 U, S. C. § 5542(b)(2)(B){iv) permzts overtime pay for
travel that "results from an event which could not be scheduled or
controlled admm1strat1vely.

In%“r view, ‘the overtune statute and the 1mp1ement1ng
regulations preclude treating the weekend travel in question as
constititifg an uncontrollable event for the purpose of § U. 5. C.

§ 5542(b)(2)(B)(1v)

g'%ﬁ'mfmvn Servme Comm1551on 1s authorized by, . S .C.

§ 5548(a) to presu‘;;he regulation‘é""to administerithe’ ‘overtime
st7 tutes. In’ .mplerm.ntmgfthe,;statutory ewcception‘* int5 U, S C

§ 5542(b)(2)(1'-?)(1v); ‘the’ Commlssion has, mterpreted thc phrase

could”ﬁ"ﬁ"t be .;cheduled or controlled adm1mstrat1vely to refer
to."the' ab111ty of an executive dgency * ¥ * to ‘control the everit
which nece551tates an employee's travel, Féderal Personnel
Manual' (FPM) Supplement 990-2, Rook’ 550, subchapter S1-3,
page 550-8. 03 (added July 1969) The FPM Supplement continues

as i ollows-

begin nmg:ofgthev.roreek
S oy
Qias. miAdaily Attendance
ocatedfaway:framygan) employes uty!sf‘a§1:on,
usual,ly Lwillfrequirelthefemployce: to
is m:maﬂ. workihours 4Si

M

can[scheduleafherhou rs:ofgtrainingthesiraining
courseglsian eventiwhich can:be scneagfeﬁxo. -
controlledsadministratively; and employee.s who
attend the course will not'be paid for time-in
travel status reyardless of whether employed
by the agency conducting the training course or
another agency.
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-—On the other hand travel’ ﬁll be consxdergwd
hoursiof work when it results from unl'oreseen
circumstances (e, g., a bréakdown of eqmprnent)
or from an event which is scheduled ;s,r controlled
by someone or some organization ou'side the
Government., (Sece Comptroller Genaral decision
B-163554, April 19, 1968.!" (Empuasis added.)
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The I‘PM Supplement then listed additional examples as an aid
in applying the rule as to administratively uncontrollable travel
{(id. at 550-8, 05).

'"'C"'éée No. 5:
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“"‘ra;mng courses by pnvate orgamzations ‘generally
aré"’,n.nedu.'ed to start at the begmnmg‘ ofitie werk-
week;“ {—:}ttendance at a training course condiicted in
"a locatlon away from an employee's duty station may
require the employee to travel outside his normal
work hours.

4 'g o ﬂ.,
"Determiinatlon-

gcheduled orcontrolled admlmstratwelyand equired
travelfou 51de,5 he regularwork Jours to
atfendpibelirainingleourseqwiliibefconsid ere nours
“of; employent. Hoxg‘ev KxRwhenia tralmn&"ourso
1sconducted¥by anginstitutiongior4thegbenelit;olthe
Govenrnmeng;iitiisgto)pezassumed:thatithe. Government
can*control - the;scheduling ofythe course and therelore

-the eventsls under adminisirative control ol the
Goverpment. " {bmphasis added.)

4 Our,fc:ec:lsmns havg#"ponsmtenﬁy followed?the Commlssmn's‘{,
1nstruct1ons on this matter 'See’B- 165311§November 12, 196_%_ In
50 Comp. Gen., 518, "'5522 23 (19;};1) an employee traveléd on! Sunday
to atténd two natmnal ‘milk hearmgs in Washmgton, D.C., durmg
the week. We stated that economy or other reasons for scheduling
a meetmg on Monday do not provide a basis for concludmg that the
meeting is beyond the control of the agency involved. Then, citing
the same FPM provision noted above, we held that the travel could
not be compensable as overtime, See also B-146288, January 3,
1975.

In deciding the same issue as presented by the OSHA employees
in this case, in B~190494, May 8, 1978, we interpreted the cited
FPM provisions as follows:
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g * # ¥2Un der he; 4statute and the FPM prov;sions, \
the agency's-ablhty to; r*ontroléthe evengﬁmec ssﬁatmg
the travel 1s§thelkev.)w 1i¢h" determmesswhether fhe
Statutorv EXQ eptzgx;t{us'sahqﬁed ’I‘he FPM! provisxon
states*in ‘&t‘fect that, ﬁwhen an: outs1de m""htutmn con-
ducts ﬁg. tra1mng course for the""beneﬁtiof,{the Covern-
ment,ithe eventffls undnr’the"adm1mstrative cdontrol of
the Govemmeni':‘;because the' Government’can control
thegsenedulingtoffhie’course g This 1é?ﬁ'5t ‘a rebiittable
presumptmn. 4] ‘Instead: ﬁhe, EPM? prov151on is-an ‘ad-
mxmstratwe mterpr%aualﬁ%f the statutory ‘exception
to the efflct’that the ‘Scheduling of training courses .
conducted by’ outs:.def’"partles for the benefit of the
Government is céntrolled by the contracting agency
by virtue of“the 'contract. ~Since the agcacy could
control sr.heduhng through the contract, @ training
cturse is not an uncontrollable event for the purposes
of the overtime statute,

_ In"'view of the above, the eraployees' claim for overtime com-
pansation or compensatory time in lieu of »vertime compensation
must be denied.
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Deputy Comntroller General”
of the United States





